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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

i )
)
)
Plaintiffs, )
)
VS. )
)
and )
)
)
Defendants. )
) Case No. [ ENGcTcNcNzNzNG

REPLY TO - OPPOSITION TO PLAINTIFFS' MOTION FOR COURT
TO ENFORCE SETTLEMENT AND NOTICE OF ADDITIONAL ISSUE
WHICH MAY REQUIRE THE COURT’S INTERVENTION

I. Introduction
Defendant is clearly attempting to add a new and material term to the settlement

agreement.

The defendant has simply failed to address Plaintiffs’ concerns regarding the
ethics of requiring Plaintiffs’ counsel to indemnify defendant in this case in any
meaningful way. In addition, there are other ethics opinions provided in this pleading
which specifically address the fact that it is unethical for Plaintiffs’ counsel to agree to
indemnify and hold harmless defendants for Medicare liens, including Medicare Set

Asides.
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Defendant’s pleadings suggest that Plaintiffs are not considering Medicare’s
interests in this settlement. Plaintiffs are going beyond what is required by the
Medicare Secondary Payer Act and have done EVERYTHING reasonably required to
not only consider Medicare’s interests, but also to protect the interests of Medicare and,
therefore, the interests of the defendants. The terms agreed to in the settlement by both

parties protect Defendant’s interests.

Therefore, Plaintiffs request this Court to enforce the settlement of this case and
order that the settlement will go forward without Plaintiffs’ counsel indemnifying the

defendant, his counsel or insurers.
IL.  Defendant is Attempting to Add Material Terms to the Settlement

Defendant claims that it is not adding materials terms to the initial settlement. In

response to Plaintiffs’ policy limits offer, JJj responded:

As discussed with Rick Friedman on the phone on April 8, 2011, we have been
directed to accept the settlement demand stated in your later [sic} dated March
16,2011 .... as full, complete and final seftlement of this case, for both Plaintiffs,
dismissing all claims with prejudice, with a complete release of all claims with
the standard provision of no admission of liability, and satisfaction of any and all
liens from the settiement proceeds, including any medicare lien for future set
aside.

Plaintiffs’ Exhibit 1. Plaintiffs have agreed to the “standard provision of no admission
of liability, and satisfaction of any and all liens from the settlement proceeds, including

any medicare liens for future set aside.” Defendant cannot credibly contend that its
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acceptance of the policy limits offer was conditioned upon Medicare approving of a
Medicare Set Aside (“MSA™)! and/or that, Plaintiffs’ counsel would be required to
indemnify defendant, his insurers and attorneys for any issues relating to Medicare or
medical expenses. Indemnification by Plaintiffs’ counsel is not a “standard provision”
to a settlement and release agreement and, as explained further below, would be

unethical.

ITI.  Itis Not Ethical for Plaintiffs to Agree to Indemnify Defendant, His
Counsel and Insurers for Medicare Lien or Medicare Set Aside

The defendant has failed to meaningfully address Plaintiffs’ concerns regarding
the ethics of Plaintiffs’® counsel indemnifying defendant in this case. Defendant
apparently is arguing, based on the Indiana Committee opinion (Plaintiffs” Exhibit 5 at
pages 4-5) that none of the ethics opinions cited by Plaintiffs at Exhibit 5 apply to
Medicare liens or Medicare Set Asides. Additional ethics opinions have come to the
attention of Plaintiffs’ counsel since the filing of the Response to [y Motion and
Plaintiffs’ Motion to Enforce the Settlement which are attached as Exhibit 6. The most
recent Ethics Opinion, an advisory opinion of the Florida Bar Staff (Op. 30310, April 4,
2011) specifically addresses the question of whether or not it is ethical for a plaintiff’s

counsel to “sign a settlement release containing a hold harmless and indemnification

' Which, as demonstrated by the letter from CMS dated May 11, 201 1, [ Exhibit A,
and in Defendant’s opposition as well as Plaintiffs’ briefing, is likely not attainable in
the liability setting.
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agreement in favor of the opposing party which would obligate the plaintiff’s attorney
to indemmify and hold harmless the defendant for any future liability under the
Medicare Secondary Payor Act.” Exhibit 6 at I (emphasis added). After analyzing the
issue and considering ethics opinions from Arizona, Ohio, North Carolina, South

2

Carolina, [llinois, Indiana, Missouri, New York, South Carolina, Tennessee, Wisconsin

the Florida Bar Staff concluded that

“a lawyer should not agree to personally indemnify an opposing party. Such an
agreement violates Rules 4-1.8(e) and 4-1.7(a)(2). Furthermore, a lawyer
should not ask or require that another attorney enter info an agreement o
personally indemnify an opposing party. Such conduct would violate Rule 4-
8.4(a).

Exhibit 6 at 4. (Emphasis added).
The South Carolina Advisory Ethics Opinion (08-07, August 22, 2008)
considered the situation where defense counsel included in a letter confirming the

settlement (which was not part of the settlement negotiations between the parties) that

* The following ethics opinions: Arizona (Op. 03-05 (2003)), Indiana (Op. 1 (2005)),
Missouri Op. 125 (2008), North Carolina Op. 228 (1996), Tennessee and (Op. 2010-I*-
154 (2010)), Wisconsin (E-87-11 (2008)) are contained in Plaintiffs’ Exhibit 5. The
ethics opinions: Florida (Op. 30310, April 4, 2011), Kansas (01-5, 2001) (recently
acquired, but cited in Plaintiffs’ Response and Motion), Ohio (Op. 2011-1, February 11,
2011), New York (Op. 2010-3, 2010) and South Carolina (08-07 (2008)) are contained
in Plaintiffs’ Exhibit 6.
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plaintiff and counsel would be “solely responsible for satisfying any subrogation lien in
favor of Medicare and/or Medicaid ....”” The South Carolina Bar concluded that “an
attorney may not agree to serve as an indemnitor on behalf of her client to protect
released parties in a settlement against lien claims asserted by third parties regarding
settlement proceeds,” determining that such an agreement would violate Rules of
Professional Conduct 2.1, 1.7 and 1.8. Exhibit 6 at 16.> The South Carolina Bar noted
that “the mere request that an attorney agree to indemnify Releases against lien claims
creates a potential conflict of interest between the claimant and the claimant’s attorney.”
Id. at 16. See also id. at 5-6 (Kansas (01-5, 2001): “Additionally, this Committee sees
the possibility of an ethical problem for a defense lawyer representing an insurance
company or insured who proposes that plaintiff or claimant’s counsel sign such an

indemnification provision ...).

Finally, defendant fails to explain how the reasoning of the ethics opinions that
do not specifically mention Medicare, opinions which deal with the same Rules of
Professional Responsibility that apply to Plaintiffs’ counsel in Alaska, do not apply to

this case or are somehow flawed.

3 See also Ohio Ethics Opinion 2011-1 (February 11, 2011) and New York Ethics
Opinion 2010-3 (2010) which both conclude that it is unethical for a plaintiff’s counsel
to indemnify defendant, including in the context of Medicare liens and claims for
reimbursement. Exhibit 6 at pages 7-12 and 13-17 respectively.
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The Defendant has failed to provide any authority that counters the ethics

opinions provided by Plaintiffs.

IV. Plaintiffs Have Done Everything Reasonable to Consider (and even
Protect) Medicare’s Interests

First of all, with respect to conditional past payments ||| rcceived a
letter fromn CMS stating that “fo date, Medicare has not paid any claims that currently
appear related to the beneficiary's pending Settlemem‘, Jjudgment or award of the above-
referenced matter.” (Emphasis added). Plaintiff [Jjjjjjjij is awaiting a final letter
from Medicare, but it would appear that there is no lien for past conditional payments
(and to the extent Humana, a private company, has a claim for reimbursement, the
information to date is that such claim would be for less than $3,000 and Plaintiffs have

agreed to resolve any claim of reimbursement by Humana).

Defendant states that “it is [Plaintiffs’ counsel’s] obligation under federal law to
insure that Medicare is protected in this settlement with a proper future set aside.”
Plaintiff, || . 22rees that it is his obligation to consider Medicare’s interests
in this settlement and he, in fact, is protecting the interests of Medicare and defendant’s
in this case. As explained previously, upon settlement with Defendant || Plaintiff
undertook to engage an independent entity that specializes in Medicare issues and set
asides to determine an appropriate MSA amount (for future medical payments). An

MSA amount has been established and Plaintiffs have agreed to keep MSA funds in a
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separate account and to only expend MSA funds on Medicare qualified expenditures
(this is more than the law requires). Defendant has never proposed, nor has it come
forth with information supporting a different MSA amount, either since it received the
MSA report on April 11, 2011 or since it received, on May 24, 2011, the letter from
Medicare saying it did not have the resources to review the MSA (JJExb. A). What
exactly defendant is concerned about or what it thinks puts this case into a special

category requiring Plaintiffs to indemnify, is not clear.

Defendant has not cited any authority stating that in considering Medicare’s
interests in a settlement, Plaintiffs’ counsel must indemnify defendant, his counsel and
insurers.” Nor has counsel pointed to any case whatsoever where defendant, defense
counsel or defendant’s insurers were sued by the United States for past conditional
payments or relating to an MSA. As demonstrated by the cases cited by Defendant in
his brief, it is Medicare beneficiary the beneficiary’s counsel who are at risk of being
sued by the United States because they are receiving settlement funds, which include

amounts that may be owing to Medicare.

*With respect to ] Exhibit B, defendant attached two orders from Illinois and
Michigan trial courts regarding asbestos litigation. Neither of these orders require
Plaintiffs’ counsel to indemnify defendants and [Jj has not shown that the issues
raised by Plaintiffs in the ||| Gz a:c were raised in either of these asbestos
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V. Notice of An Additional Issue That May Require Court Intervention

Defendant’s proposed Settlement and Release Agreement language requires [
o indemnnits i for any issues involving || bcing 2 Medicare
beneficiary and any claims agains {jjjjj [ JJ I for reimbursement from health care
providers and vice versa. This is unacceptable. Because of the way defendant has
drafted the Agreement, it is difficult to adjust the language to protect both Plaintiffs
from indemnifyindJjj for the other’s liabilities relating to medical expenses. To
simplify matters and to move forward with the settlement, Plaintiffs suggested breaking
the Agreement into two separate agreements with identifiable amounts to each Plaintiff
in each agreement. As of the time of the filing of this pleading, defendant will not agree

to this or any other solution to the problem.

VI, Conclusion

Plaintiffs welcome the Court’s assistance in enforcing the settlement in this case
between the Plaintiffs and ||| GGG ~iGovt requiring Plaintiffs® counsel
to indemnify the defendants. It is neither fair, nor proper and in fact it is unethical for
the Defendant to ask Plaintiffs’ counsel to enter into an agreement to indemnifyj its

counsel and insurers and for Plaintiffs’ counsel to enter into such an agreement.

litigation cases. Defendant has not presented any citation or authority which answers
the issues raised in Plaintiffs’ Response and Motion to Enforce the Settlement.
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FRIEDMAN | RUBIN
Attorneys for Plaintiffs

DATED: 4 ezl By: @//

Donna J. McCready
Alaska Bar No. 9101003

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was ( ) hand delivered { ) faxed (\Z -mailed (/) mailed on the day of
June 2011 to:

" - dely wm/[/)

FRIEDMAN | RUBIN

2=

Ktisti Berga f
J: LEDAWIot for Court Assist (PItf Reply) 11.0622.doc
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FLORIDA BAR STAFF OPINION 30310
April 4, 2011

Florida Bar ethics counsel are authorized by the Board of Governors of The Florida Bar to issue
informal advisory ethics opinions to Florida Bar members who inguire regarding their own
contemplated conduct. Advisory opinions necessarily ere based on the facts as provided by the
inguiring sttorney. Opinlons are not rendered regarding past conduct, questions of law,
hypothetical questions or the conduct of an attorney other than the inquirer, Advisory opinions
are intended to provide guidance fo the inquiring atiorney; the advisory opinion process is not
designedto be 2 substitute for a judge's decision or the decision of a grievance committee. The
Florida Bar Procedures for Ruling on Questions of Ethics can be found on the bar's website at

www.floridebar.org,

Two members of The Florida Bar have requested an advisory ethics opinion. The inquiring
attorneys are opposing counsel in a personal injury matter. The operative facts as presented in the
inquiring atforneys’ letter are as follows,

This inquiry results from & dispute between the parties as to whether an atforney
representing a plaintiff in a personal injury matter under a contingency fee
agreement may personally sign 2 seitlement release containing a hold harmless
and indemnification agreement in favor of the opposing party which would
obligate the plaintiff’s attorney o indemnify and hold harmless the defendant for
any future lability under the Medicare Secondary Payor Act (hereinafter
“MSPA”). '

The MSPA defines the Federal Government’s rights to recover benefits it has paid
in the past or may reasonably be expected to pay in the futore as a result of injury
to plaintiffs in some third party claims or litigation. It also imposes on the
defendant and the defendant insurance carrier, reporting requirements obligating
them to notify Medicare of the settlement of the third party claim. The MSPA
provides the Federal Government with a cause of action for double damages
against, among others, the attorney representing the plaintiff and the settling
defendant for violations of its requirements.

In those cases to which the MSPA applies, & plaintiff and his/her attorney are
already reguired fo use the proceeds from the third party recovery to safisfy the
Federal Govermment’s subrogation rights for benefits paid in the past. Likewise, in
those cases to which the MSPA applies, a plaintiff and his/her attorney are already
required to create from the proceeds of the third party recovery a Medicare Set
Aside (hereinafier “MSAT) to protect Medicare from payment of future benefits
that are cansed by the injuries alleged to have been sustained in the accident at
issue in the third party claim or lifigation. For example, in a worker’s
compensation claim, it is clear under the MSPA that a MSA must be created,

EXHIBIT 6
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However, in the context of a third party hiability cleim, such as an sutomobile
gecident or medical malpractice claim, nothing in the M8PA, its regulations or
cese law interpreting the MSA expressly requires en MSA be established.

Unfortunately, Medicare has failed {0 provide any formal written guidelines as to
the need for an MSA in the context a liability claim. Therefore, a defendant, its
attorneys and insurance carrier, incur the risk of uncertainty as to whether the
peyment they are making to a plaintiff is subject to MSPA reguirement of
establishing an MSA. These defendant parties ave also unsure whether they are
subject 1o any liability under the MSPA in the event the plaintiff is required, but
fails to either satisfy the Federal Government's subrogation rights for benefits
paid in the past or to establish an MSA to protect Medicare from payment of
future benefits, For this reason, a settling defendant desires to obtain 2 bold
harmiess and indemnification agreement et the time of setflement or payment
from the plaintiff and the plaintiff’s atiorney o protect the defendant from
potential lability under the MSPA,

May plaintiff's counsel, at the request of defendant’s counsel, agree to hold
harmless and indemnify a defendant from third party claims arising out of

defendant’s settlement payments to plaintiff, including a potential claim by
Medicare resulting from linbility under the Medicare Secondary Payor Act?

The Board of Commissioners on Grievances and Discipline of Obio addressing this issue stated:

A personal agreement by a lawyer to indemnify the opposing party from any and all
claims is distinet from an agreement by a client, or the lawver on behalf of the client,
guaranteeing payment of lawful claims from the funds in the lawyer’s possession.
Such a personal indemnification agreement by a lawyer is, in essence, an agresment
by the lawyer to provide financial assistance to the client. The lawyeris undertaking
an obligation to pay the client’s bills.

Ohio Bthics Opinton 2011-1{paragraph break omitted) (eopy enclosed).

Rule 4~

1.8(e) of the Rules Regulating The Florida Bar prohibits a lawyer from providing

financial assistance fo a client except under certain circumstances delineated in the rule. The rule

states:

(&) Financial Assistance to Client. A lawyer shall not provide financial
assistance to a client in conpection with pending or contemplated Htgation,
except that:

EXHIBIT 6
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(1) e lawyer may advance court costs and expenses of Hifigation, the
repayment of which may be contingent on the outcome of the matter; end

(2) & lawyer representing an indigent client may pay court costs and
expenses of litigation on behalf of the client.

A plaintiff’s counsel’s agreement to hold haonless and indemnify a defendant from third party
claims arising out of the defendant’s setflement payments to the plaintiff is not a court cost or
expense of Htigation. Therefore, it is prohibited by the rale.

Additionally, entering in to such an indemmnification agreement would result in a conflict of
interest between the plaintifi*s counsel and the counsel’s client under Rule 4-1,7{(a}2) because it
creates a substantial risk that the representafion of the client would be materially limited by the
lawyer’s personal inferest in not having to pay the client’s debts.

Further, a lawyer should generzily avoid becoming a party to a client’s settlement agreement
unless the agreement addresses the lawyer’s release of a claim for attorneys’ fees. The Tennessee
Board of Professional Responsibility determined that an attorney's signature on a release:

should vouch only for the fact that the client releases the defendant, A
requirement that a plaiotiff's attorney become a party to & release might create a
conflict of mterest between plaintiff's atforney and the plaintiff in violation of
DR 5-101(A). Therefore these clauses are prohibited except in cases where the
plaintiff's attorney releases a claim for attomey fees.

Tennessee Ethics Opinion 97-F-141 (copy enclosed).

Indiana is the only state to have addressed whether a lawyer can indemnify an opposing party as
part of a settlernent agreement involving Medicare. The Legal Ethics Committee of the Indiana

State Bar Association notes:

Courts are divided as to whether Medicare and Medicaid benefits may be
recovered from the claimant’s attorney if not reimbursed from the settlement
proceeds, Interpreting 42 C.F.R. §411.24(g), compare U/ § v Sosnowski, 822
F.Supp. 570 (W.D. Wise, 1993) (recognizing the validity of Medicere’s claim
against the plaintiff’s aitorney for satisfaction of iis claim) with Zinman v.

Shalola, 835 F.Supp. 1163 (N.D, Cal. 1993} (holding that Medicare dees ot fruly
possess a lien, just the right to bring an action against any entity responsible to pay
primarily for the medical expenses).

Indiana Ethics Opinion 1 (2005)(copy enclosed).

EXHIBIT 6
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The Indiana committee, in apparent ambivalence regarding the issue, concluded that in cases not
involving Medicare and Medicaid, settlement agreetments that require a lawyer to indemnify the
opposing party violate ethics rules and did not answer whether that would be the case with
Medicare and Medicaid setflement agreements. It should be pointed out, however, that even ifa
lawyer may be statutorily obligated to reimburse Medicare for a debt incurred by a client, that
does not mean that lawyers should voluatarily incur such obligations.

Finally, a defendant’s lawyer should not request that the plaintiff”s lawyer enter into such an
indemmnification agreement. Such a proposal could viclate Rule 4-8,4(z) which states that a
lawyer shall not “violate or atternpt to violate the Rules of Professional Conduct, &:rwwmg?y
assist or induce another fo da so, or do so through the acts of another.”

Several other states have issued similar opindons regarding this matter. See Ohio Bthics Opinion
2011-1; North Caroling State Bar Ethics Opinion RPC 228; Arizona Ethics Opinion 03-05;
Hllinois Bthics Opinion 06-01; Indiana Bthics Opinion 1{2005); Missouri Ethics Opinion 125;
South Carolina Ethics Opinion 08-07; Tennessee Bthics Opinion 2010-F-154, and Wisconsin
Ethics Opinion O. E-87-11, New York City Formal Opinion 2010-3 (copies enclosed).

In conclusion, a lawyer shonld not agree to personally indemnify an opposing party. Such an
agreement violates Rules 4-1.8(e) and 4-1.7(a)(2). Furthermore, & lawyer should notask or
require that another attorney enter info an agreement to personally inderonify an opposing party.
Such conduoct would violate Rule 4-8.4(z).

Index: 4-1.8(c), 4-1.7(e)X(2), 4-8.4(n)

EXHIBIT 6
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Kansas Ethics Opinion

2001

01-5.

2003

KBA Lepal Bthics Opinion No. 1-5

TOPIC: insurance setilement agreements; hold harmless
dauses from subrogation liems; conflicts of imterest;
providing financial assistance to a cliant

DIGEST: A lawyer for a personal injury plaintiff or
claimant signing 2 blanket mdempification  provision
whereby the lawyer agrees fo hold the insurance
company and the insured harmicss from "any and all
subrogation Hens of every kind and naure whatsoever,
both known and unknown” places the lawyer in 2 position
where he or she creates a conflict of interest between the
client and the insurance company and insured, and/or the
lawyet's own inferests.

Reference; KRPC 1.7(b}, 1.8(e)
FACTS

The requesiing lawyer reports thai some imsurance
defense fawyers recemily have starled fnsertisg in
setlement  agreements 2 blanket indemnification
provision whereby a plaintiff or claimant's lawyer agrees
to hold the insurance company and the insured harmiess
from "any and all subrogation liens of every kind and
nature whatsoever, both know and unknown.” The lawyer
questions whether this indemmnification provision vielates
Rule 1.8(s) becamse it is, in substance, "financial
assistance” provided "to a client in connection with
pending or contemplated litigation."

ANALYSIS

The inguiry posed by the requesting lawyer is one which
frequently arises in personal injury/insurance setflernent
situations, The requesting lawyer has suggested that a
lawyer who signs ablanket indemnification provision
would be violating Rule 1.8(¢) because {he lawyer would
in essence be providing "financial assistance" to the client
by indemnifying the insurance company and the insured
of a subrogation lfen. KRPC i.8(e) states that:

A lawyer shall not provide financisl to a client in
conpection with pending or contemplated litigation,
except that:

(1) alawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent on

the outcome of the matter,

{2) a lawyer representing an indigent client may pay court
costs and expenses of Htigation on behalf of the client.

The inquiry alse raises conflict of imferest questions,
which the Committes finds to be rore woubling than the
Rule 1.B{c} questioms, Specifically, the Comumnittee
believes that Ruje 1.7(b} is implicated by the Inguiry,
KRPC 1.7(b)} states that:

A lawyer shall not represent a client if the representation
of that client may be materially limited by the lawyer's
responsibilities to another client or to athird person, or
by the Jawyer's own interests, undess:

(1) the lawyer reasonably betieves the representation will
not be adversely affected; and

{2y the client comsents afier copsultaion. When
representation ofmultiple clients in a single matter is
undertaken, she consuliation shall include explanation of
the implications of the common representation and the
advantages and risks involved.

Loyalty is an essential element in the lawyer's
rejationship to a client [1] . A

lawyer's duty of loyalty to a client may be compromised
in the situation that the reguesting lawyer has outlined.
Rule 1.7(b) states that a conflict can occar if the lawyer's
responsibifities to a client are imited by responsibilities
to; 1) another client, 2) 2 third person, or 3) by the
lawyer's own interesis, A conflict between the
clatmant/client and another clent of the lawyer is not
likely to occur wmder the scenario put forth by the
requesting lawyer because the lawyer does not have a
lawyer-client relationship with either the insurance
company, insured or subrogating lenholder, even ifthe
subrogating lienholder isihe client's ingurance company
that is exercising statutory PIP Hen rights {21 .

Howaver, we do perceive that z confliet of interest may
ooour between the client and “a third person” and/or “the
lawyer's own interests.” A lawyer may be confronted
with a conflict between the interests of the client and the
interests of the insurance company and fpsured if the
lawyer signs the indemnification provision should the
clicnt later direct (he lawyer to not disperse the settlement
proceeds necessary to pay the subrogating liems, In
Vermont Bar Association Advisory Ethics Opinion
96-05, the requesting lawyer desoribed a simation where
his client's medical providers had asked him to sign a
"medical lien" form. In opining that the signing of the
proposed "medical Hen® form by the Jawyer created “an
impermissible ethical conflict whereby the interests of the
ciient may be in conflict with the proposed lawyersy
agreement thet the interests of the health care provider

EXHIBIT 6
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will be protected”, the Vermont Bar Agsoclation
commitiee stated that a "jawyer may be placed in an
untenable position i the client subsequently directs (the}
lawyer notto pay the health care provider in £l [3]

This Committes is very concemed about z possible
conflict between the interests of the client and the
tawyer's own intorests if the lawyer were {0 cobsent o the
blanket indemmification provision. The client's interest in
apersonal injuryfinsurance case is to seours the best
possible settlement that compensates the client for
whatever injurles  have been sustained. Because these
cases are freguentiy taken on acontingent fee basis by
lawyers, the lawyer also has a interest in seonring the best
possibie settlement for the client since the higher the
settiement amount the lawyer can scoure, the higher the
fee the lawyer will receive,

In this situation, the iusurance company Is essentjafly

making the indemnification agreement between the
lawyer and insurance company/insured a condition of the
settlement. The Tawyer has a financial interest in setiling
the case, both for himaself or herself and for the client.

However, i the lawyer were to refuse to sign the
indemnification provision, he or she could be putting the
seitlement at risk and in so doing jeopardizing the
lawyer's foe. Because the lawyer wants to ear the fee by
sextling the case, 2 financial incentive exists fo sign the
indemnification provision. But how does signing the
provision aid in the representation of the chemt? It
doesz't. In a North Carolina State Bar Opinion, the Bar
opined that 2 Jawyer for a personal injury victim may not
execute an agreement fo indemnify the tortfeasor's
lizbility insurance carrier apainst the unpaid liens of
medical providers, citing the equivalent of KRPC Rale
1.7{b) s its rationale {41 .

Additionally, this Comumittee sces the possibiliey of an
ethical problem for a defense lawyerrepresenting an
insurance company o insured who proposes that plaintff
or claimant's counsel sign such an indemwification
provision, however we are notexpressing 2 specific
optnion on this sublect because it is outside of the scope
of the requesting lawyer's inguiry.

OPINION

A lawyer for a personal injury plaintiff or claimant
sigoing 2 blanket indemmification provision whereby the
lawyer agrees to hold the insurance company and the
insured harmiess from “avy and &}t subrogation Hens of
every kind and natare whafsoever, both known and
npknown” places the Jawyer in a position where he or she
creates a conflict of interest between the client and the
insurance company and msured, and/or the lawyer's own
interests.

For the KBA Ethics Advisory Comemities, | am

William Mitls, Chair

[1] Comment 1w Kansas Rule of Professional Conduct
1.7

{2] SeeKansas Bar Association Legal Ethics Opinion

97-9 (the KBA Bthies Advisory Commities opined that if
a dispute arises between the insurer and the
plaintiff-insured over coverage questions afler the insurer
has asked plaintiffs lawyer o protect the insurer's PIP
Yien in & persoral injury action, the plaintiff's lawyer may
cortinue to zeépresent the plaintiff's best interest because
no conflict of interest arises solely by virtue of the tawyer
expressly or imphiedly agreeing 1o profect the company's
vatid statulory PIP lien mights since no lawyer-olient

refationship is - formed by the statutory PIP recovery
system); Alse see American Family Mutual Insurance

Company v. Griffin, 9 Kan.App.2d 482, 681 P.2d 683
{Kan App. 1984),

[3] Vermont Bar Assoctation Advisory Ethics Opinion
96-05, p. 2. See also Alaska Bar Association Opinion
B0-1 (1980},

14] North Carolina State Bar RPC 228 (July 26, 1996),
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SYLLABUS: Itis improper for a plaintiff°s lawyer to personally agree, as a condition of
seftlement, 1o indemnify the opposing party from any and all claims by third persons to
the settlemnent funds. Such agreements are not anthorized by Prof Cond. Rule 1.15(d)
end violate Prof. Cond. Rules 1.8(e) and 1.7(8)(2). Further, it is improper for & lawyer to
propose or require, &s a condition of settlement, that a plaintiff’s lawyer make a personal
agreement to indemmify the opposing party from any and all claims by third persons to
the seftlement funds. Such conduct violates Prof. Cond. Rule 8.4{(a). The Board
recommends that this advisory opinion be prospective in application.

OPINION; This opinion addresses whether, during settlement of a matter, it is ethical
for a Jawyer 1o propose, demand, and or agree fo personally satisfy any and all claims by
third persons as to settlement funds.

Iz it proper for a plaintiff’s or claimant’s lawyer o personally agree, as a
condition of settlement, to indemnify the opposing party from any and all
claims by third persons to the settiernent funds?

Lawyers who represent plaintiffs in civil actions, such as personal injury or medical
malipractice are required to work diligently 1o obtain a falr settlement for clients who
often have incurred substantial medical bills as & result of their injuries. Sometimes it
{akes months and even yzars to reach settlement or judgment.

The proper dishursement of seftlement proceeds is 2 buge responsibility for a lawyer who
receives the seftlement proceeds. Clients are sormetimes in dire need of funds from the

setlement proceeds. Lawyers need payment for thelr services too. And, third persons
such as rpedical providers, insurance cartiers, or Medicare and Medicaid seek
reimbursement of their expenses from the settlement proceeds.

Increasingly, lawyers who represent plaintiffs are being asked to personally indemnify
the opposing party and counsel from any and all claims by third persons fo the settlement
proceeds. Lawyers are concerned not only about whether it is efhical to enter such
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agreements, but also whether it is efhical to propose or require that other lawyers enter
such agreements,

This opinion advises as to the ethical concermns of a lawyer's personal agreement fo
indemnify. The opimion does not address legal issues that are outside this Board's
advisory zuthority under Gov.Bar R, V(2){C).

Applicable Ohio Rules of Professional Conduct

The Ohic Rules of Professional Conduct establish that a lawyer has an ethical duty to
safekeep funds of clients and third persons. The duties are very specifically set forth in
Prof. Cond. Rule 1.15 and apply to settlement funds that come info a lawyer’s possession.

One daty is that a lawyer who is in possession of a client’s or third person’s funds must
keep the funds in an interest bearing trust account separate from the lawyer's funds. This
is required by Prof. Cond. Rule 1.15(g) which in pertinent part states: “A lawyer shall
held property of clients or third persons that is in a Jawyer’s possession in connection
with a representation separate from the lawyer's own property. Funds shall be kept in a
separate inferest-bearing account in a financial institution authorized to do business in
Ohio and maintained in the state where the lawyer’s office is situated. The account shall
be designated as a ‘client trust account,” ‘IOLTA account,” or with a clearly identifiable

fiduciary title.”

A second duty is that a lawyer who receives funds in which a fhird person has a lawful
inferest must promptly notify the third person and upon request promptly render a full
accounting as to the funds; and, unless there is an exception within the rale or otherwise
permitted by law or by agreement, the lawyer must prompily deliver the funds the third
person is to receive, This is required by Prof. Cond. Rule 1,15(d) which states: “Upon
receiving funds or other property in which a client or third person has a lawful interest, a
lawyer shall promptly notify the client or third person. For purposes of this rule, the third
person's interest shall be one of which the lawyer has actudl knowledge and shall be
limjted to a statutory len, 2 final judpment addressing disposition of the funds or
property, or & written agreemaent by the client or the lawyer on behalf of the client
guaranteeing payment from the specific funds or property, Except as stated in this rule or
otherwise permitted by law or by agreement with the client or a third person, confirmed
in writing, a lawyer shall promptly deliver to the client or third person any funds or other
property that the client or third person is entitled to receive. Upon request by the client or
third person, the lawyer shall promptly render a full accounting regarding such funds or

other property.”

A third duty is that a lawyer who is in possession of funds in which two or more persons
claim interest, must hold the funds unti! the dispute is resolved, but must distribute the
undisputed portions of the funds. This is required by Prof. Cond, Rule 1,15(e) which
states: “When in the course of represenfation a lawyer is in possession of funds or other
property in which two or more persons, one of whom may be the lawyer, claim interests,
the lawyer shall hold the funds or other property pursuant to division () of this rle until

EXHIBIT 6
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the dispute is resolved. The lawyer shall promptly distribute all portions of the funds or
other property as to which the interests are not in dispuie.”

When Prof. Cond. Rule 1.15 beceme effective on February 1, 2007, lawyers expressed
concem that their responsibility toward third person claims was Imitless. That is not so,
nor was it ever 5o, but to alleviate concerns and clarify the duty to third persons Profl
Cond. Rule 1,15(d) and Comment [4] were amended, effective Janmary 1, 2010, [The
proposed amendments were based, in part, on OhioSupCt, Bd Comm’rs on Grievances &
Discipline, Op. 2007-7 (2007) and on & 2008 report and recommendation of an Ohio
State Bar Association committee that reviewed Prof. Cond. Rule 1.15]

The following clarifying language was added to Prof. Cond. Rule 1.15(d): “For purposes
of this rule, the third person’s interest shail be one of which the lawyer has actual
knowledge and shall be limited to a statutory lien, a final judgment addressing disposition-
of the funds or property, or a written agreement by the client or the lawyer on behalf of
the client guaranteeing payment from the specific funds or property.” Explanatory
language was also added to Comment [4] including this statement: “When the lawyer
knows a third person’s claimed interest is not a lawful one, a lawyer’s ethical duty is to
notify the client of the interest claimed and promptly deliver the funds or property to the
client,” Changes wete also made to the frst sentence of Comment [4]: “Divisions (d)
and (e} address situations in which third persons may claim a lawful interest in specific
fonds or other property in & lawyer’s custody.”

In short, a lawyer's ethical doty is to protect a third person’s lawinl interest of which the
lawyer has actual knowledge. The lawful interest must be in the specific funds in the
lawyer’s custody.

The language in Prof. Cond. Rule 1,15(d) that defines a lawful inferest as including “a
written agreement by the client or the lawyer on behalf of the client guarantesing
payment from the specific funds or property” is not to be construed as a green light for a
lawyer to agree to personally jndemmify opposing party for any and all third person
claims to scttiement proceeds. A personal agreement by a lewyer to indemmify the
opposing party from any and all claims is distinct from an agreement by a client, or the
lawyer on behalf of the client, guaranteeing payment of lawful claims from the funds io
the lawyer’s possession.

Such a personal indemnification agreement by a lawyer is, in essence, an agreement by
the lawyer to provide finencial assigtance to the client. The lawyer is undertaking an
obligation to pay the client’s bills, This is unethical for several reasons.

Ohdo lawyers are not permitted to provide financial assistance to client, except for very
narsow circumstances permitted by rule. Prof. Cond. Rule 1.8(e) states: “A lawyer shall
not provide financial assistance to a client In connection with pending or contemplated
litigation, except that & lawyer may do either of the following: (1) a lawyer may advance
court costs and expenses of litigation, the repayment of which may be contingent on the
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outcome of the matter; (2) a lawyer representing an indigent client may pay court costs
and expenses of litigation on behalf of the clent.” None of the exceptions apply herein,

Further, such agreement creates & conflict of interest for a iawyer because there would be
substantial rigk thet the lawyer's representation of the client would be materially limited
by the lawyer's concerns about having personal financial responsibility for known and
unknown claims egainst the client. Prof. Cond, Rule 1.7(2) states: “A lawyer’s
acceptance or continnation of representation of a client creates a conflict of interest if', . .
(2) thexe is a substantial risk that the lewyer’s ability to consider, recomumend, or carry
out an appropriate course of action for that client will be materially limited by the
lawyer's responsibilifies to another client, a former client, or a third person or by the
lawyer’s own personal interests.” Even if this conflict of interest could be ameliorated
under Prof, Cond. Rule 1.7(b), the agreement still would be improper under Prof. Cond.
Rule 1.15 and 1.8(e).

It is also this Board’s view that if is improper for a lawyer to propose or require that 2
plaintiff*s lawyer make a personal agreement to indemnify the opposing party from any
and all claims by third persous to the settlement funds, Soch conduct violates Prof. Cond,
Rule 8.4(a). Prof Cond. Rule 8.4(a) states that it is professional misconduct for a lawyer
to “violate or attempt to violate the Ohio Rules of Professional Condnct, knowingly assist
or induce another to do so, or do so through the acts of another.”

This Board is not elone in finding such agreements unethical.

Advisory opinions from other states

An Arizona ethics comumittee advised that “[z] clajmant’s aftorney may not ethically enter
into any settlement agreement that would require the attorney fo indemnify or hold the
Releases harmless from any len claims against the settlement proceeds.” State Bar of
Arizona, Op. 03-05 (2003). The comumitles comcluded that such agreements would
violate several of the Arizona Rules of Professional Conduct, ER 1.7, 2.1, 1.8, 1.16().

Id.

An lllinois ethics committes was asked: “Whether the Hllinois Rules of Professional
Conduct probibit a lawyer representing a party receiving money in a settlement from
entering into an agreement in which that lawyer provides his/her personal guarantee that
the settlement funds will be paid 1o all person who have 2 claim on the funds and
indemnifies the defendant against such claims?” Illinois State Bar Assn.,, Op. 06-01
(2006). The Tlinois commiftee stated that “a plaintiff’s lawyer’s personal guarantes to
pay the lien end subrogation claims against his client (even if such payments are to be
made by the seftlement funds) constitntes the provision of financial assistance to his
client and violates Rule 1.8(d) of the [Illinois] Rules of Professional Conduct.” The
conumnittee did not take a position of whether Rule 1.7(b) would be violated by such

personal guarantees. Id.
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An Indians ethics sommittee was asked “whether the Indisna Rules of Professionpal
Conduet (“Rules™) permit plaintiff’s counsel to execute a settlement agreement requiring
counsel 1o hold hermiless and indemnify the defendant, defendant’s insurer and defense
counsel from any subrogation Hens and/or third-party claims.” Indiana State Bar Assn.,
Op. 1 (2005). The committee nojed that the practice violates the Rules on several
grounds that inclode Rule 1.2(z), 1.7(2)(2), 1.8(e), 2.1(a), 1.15, 1.15(d}. The committee
noted that “[clourts are divided on whether Medicare and Medicaid benefits may be
recovered from the clajimant’s attorney if not reimbursed from the settlement proceeds.”
Id. “In conclusion, the Commitiee is of the opinion that non-Medicare and Medicald
seftlement agreements that require a counsel fo hold barmless and indemnify the
opposing party from subrogation liens and/or third-party claims violate our Rules.” Id.

A Keansas ethics committee advised that “[a] lawyer for a personal injury plaintiff or
claimant signing a blanket inderanification provision whereby the lawyer agrees to hold
the insurance company and the insured harmless from ‘any and all subrogation liens of
every kind and nature whatsoever, both known and unknown’ places the lawyer in a
position wheze he or she creates a conflict of interest between the client and the insurance
company and ingsured, and/or the lawyer's own interests.” Kansas Bar Assn, Op. 01-5
(2001).

A Missourl ethics commiftee was asked “whether it is a violation of the Rules of
Professional Conduct for an attorney to agree to indemnify the opposing party for debts
owed by the attorney’s client” and “whether it is a violation for an attorney to request or
demand that enother attorney agree to such indemnification.” Missouri SupCt, Advisory
Commitiee, Op. 125 (2008). That committee advised “[i}f a client owes a debt to a third
party who expects payment from the client’'s recovery by settlement or judgment, an
attorney may not agree to pay the third party from the attorney’s own fiumds, if the client
does not pay the third party.” Further, the committee advised that “[blecause an atiomey
who agrees to indemuify an opposing party will viclate Rule 4-1.8(e), it is a violation for
another attorney to request or demand thet an attomney enter into such an agresment. The
second attorney would violate Rule 4-8.4.” Id,

A North Carolina ethics committes advised that under Rule 5.1(b) of the North Carolina
Rules of Professional Conduct a lawyer for a personal injury client may not execute an
agreement to indemnify the tortfeasor’s liability insurance carrier against the unpaid liens
of medical providers as part of the seftlement of the client’s claims, North Carolina State
Bar Assn, Op, 228 (1996).

A South Carolina ethics committee advised that “[a}n attorney may not agree to serve as
an indemmitor on behalf of her client to protect released parties in a seftlement apainst
lien claims asserted by third parties regarding setflement proceeds.” South Carolina Bar,
Op. 08-07 (2008).

In Tennessee, an ethics committee noted that “[rlequiring a plaintiff’s lawyer o enter
agreernents posed in the inquiry, particularly requiring that the attorney indemyify and/or
hold hermless any party being released or subrogation interest holder from medical
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expenses or liens, creates 2 conflict between the interests of the plaintiff"s attorney and
those of their client.” Tennessee SupCt, Board of Professional Responsibility, Op. 2010-
F-154 (2010). The committee advised that “an attorney cannot ethically agree to such
agreements and/or clauses.” The committee cited Rules 1.7(b), 2.1, 1.2 and 1.8(e). Id.

A Wisconsin ethics committee was asked: “Do any standards of professional conduct
preclude attorpeys from proposing, demanding aend/or entering inmto sefflement
agreements that include indempification and hold harmless provisioms binding an
attorney o personally satisfy any unkpown lien claims against the settlement funds or
propesty?’ State Bar of Wisconsin, O. E-87-11. The commitiee advised that "inclusion
of such indemnification and hold harmless provisions in setflement agreements is
improper” under both the Code of Professional Responsibilify and the Rules of
Professional Conduct for Attorneys, Id.  “Accordingly, lawyers may notf propose,
demand or enter into such agreements.” Id.

Conclusion

In conclusion, the Board advises as follows. It is improper for a plaintiff®s lawyer to
personally agree, as a condition of settlement, to indemnify the opposing party from any
aod all claims by third persons to the settlernent funds. Such apreements are not
avthorized by Prof. Cond. Rule 1.15(d) and violate Prof. Cond. Rules 1.8(e) and
1.7(a)(2). Further, it is improper for a lawyer to propose or require, as a condition of
seftlement, that & plaintiff's lawyer make a personal agreement to indemnify the opposing
party from any and all claims by third persons to the setflement funds. Such conduct
violates Prof. Cond. Rule 8.4(a). The Board recommends that this advisory opimion be

prospective in application,

Advisory Opinions of the Beard of Commissioners on Grievances and Discipline are
informal, nonbinding opicions in response to prospective or hypsthetical questions
regarding the application of the Supreme Court Rules for the Government of the
Bar of Ohio, the Supreme Court Rules for the Government of the Judiciary, the
Chie Rules of Professional Coenduct, the Ohio Code of Judicial Conduct, and the
Attorney’s Oaih of Office.
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The Association of the Bar of the City of New York Commiites ou Prief Gt 0%,
Judicial Ethics

Formal Opinton 2010-3: Settlement Agreements Requiring the Financial
Asgistance of Counsel

TOPIC: Settlement agreements requiring plaintiff's counsel 1o hold defendant harmless for making
setilement payments to plaintiff.

DIGEST: Plaintiff's counsel may not agree to hold defendant harmiess from claims arising out of
defendant's payment of seftlement consideration and defendant's counsel may not ask plaintiff's counsel
to provide such financial assistance,

RULES: 1.2(a), 1.7(s), 1.8(e), 1.15(c), 1.16(b), 8.4(a)

QUESTION: May plaintiff’s counsel, at the reguest of defendant's counsel, agree to hold defendant
harmless from third party claims arising out of defendant's setilement payments to piaintiff?

OPINION

{. Background

Before entry of final judgment in personal injury lifigation, plaintiffs often seek financial assistance from
workers compensetion carriers, Medicaid, Medicare, or private insurance coverage. Such carriers or
agencies may be entitled by statute or contract to be reimbursed by the plaintiff for any payments made to
her in the event she obtains a damages award or seffiement payment at the conclusion of the litigation,
and therefore may seek to recoup any amount paid 1o plaintiff by defendant.

For this reason, defendants and their counsel who settle such cases generally are aware that payments
made under the parties’ settlement agreement may be subject fo the liens or claims of plaintiff’s inswrance
providers or other creditors. To protect themselves against any potential Hability for those claims,
defendants may demand that their settlement agreement stipulate that the settling plaintiff hold
defendants harmiess from any claims made by insurers or other creditors by reason of the settlement
payments. Defendants may also demand that plaintiff's counsel personally guaraniee her client's
indemnification obligation and hold defendants harmless from any thivd party claims. In this opinion, we
address the question of whether the New York Rules of Professional Conduct (the "Rules") permit
defendants’ counsel fo request such a provision in a setilement agreement and whether plaintiffs' counsel

may agree to be bound by it,

II. Counsel May Not Guarantee Client Seitlement Oblipations

Rule 1.8(e)1) bears directly on the question of whether, and to what extent, an attorney may provide
financial assistance to a client in connection with pending or contemplated litigation. The rule provides

gs follows:

While representing a client in connection with contemplated or pending litigation, a lawyer shall not
advance or guarantes financial assistance to the client, except that . . . a lawyer may advance court costs
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and expenses of litigation, the repayment of which may be contingent on the ouicome of the matter . . , .

N.Y. Prof’] Conduct R. 1.8(e)(1) (2010},

Under this Rule, a lawyer generally may not assist a client in meeting its financial obligations to third
parties siemming from the settlement of litigation. In the event of a settlement, a client's obligation fo use
seftlement proceeds to satisfy a lien or other indebtedness is & personal obligation of the client,[1] and, for
purposes of the Rule, is indistinguishable from the client’s obligation fo pay other expenses such as
medical expenses or residential rent. A lawyer's agreement to guarantee & clent’s obligations fo third
party insurers to induce a defendant to settle thus amounts to “guarantee[ing] financial assistance to the

client” in violation of Rule 1.8(e).

The agreement of plaintiff's counsel to indernnify defendants in this context would not fall within the
exception under Rule 1.8(e)(1) permitting lawyers to "advance court costs and expenses of the litigation,
the repayment of which may be contingent on the outcome of the matter.” [d. This exception is strictly
limited to those expenses and costs incurred in litigating a lawsuit to compietion, suck as the cost of
copying documents or purchasing deposition transcripts. It does not cover potential liabilities arising out
of the performance of a settlement agresment afier the litigation bas heen conciuded.

In a settlement agreement, s covenant by plaintiff's counsel to indemnify defendants for third party claims
arising out of settlement payments also implicates Rule 1.7(a)(2), which provides, in pertinent part, that:

a lawyer shall not represent a client if a reasonable lawyer would conclude fhat . . | there is a significant
risk that the lawyer’s professional judgment on behalf of 2 client will be adversely affected by the

lawyer’s own financial, business, property or other personal inferests.

1d. 1.7(2)(2).

When & lawyer is retained in a damages action pursuant to & contingent fee agreement, the financial
inferests of the plaintiff and her lawyer are geperally aligned. However, a conflict may arise if plaintiff’s
counsel is asked, as part of a settlement, to indemnify the defendant against lability to third parties for
settlement payments made to plaintiff. The conflict would be between the plaintiff's interest in procuring
a setflement and her lawyer’s own “financial, business . . . and personal interest.” [d, ¥ a client wishes to
settle the case for a fixed amount and has instructed her lawyer 1o proceed with the setilement, ber lawyer
must proceed as instructed under Rule 1.2(a), which provides that “[a] lawyer shall abide by a client’s
decision whether to settle a matter.” Id. 1.2{s). Therefore, once the client has made the decision to setfie,
the lawyer generafly has 2 professional obligation to take all steps necessary and appropriate to effectuate
the client’s goals. Seeid. omt. 1.

A lawyer may not be willing, however, to assume responsibility for indemnifying and holding harmless
defendants for a potentially significant sum of money for an indefinite period of time, an obligation
encompassing not only known liens, but also presently unknown claims, including possible payment of
defendants” legal fees. A lawyer’s reluctance to incur such personal liability may conflict with the
client’s direction fo resolve the case. Despite the client's instruction to seftle, the lawyer's own
“financial” “business” and “personal” interests not to incur such liability could conflict directly with the

lawyer’s duty to complete the setflement as the client has directed.

We therefore conclude that counsel to a settling plaintiff may not enter info a hold harmlessfindemnity
agreement for the benefit of setfling defendants because such an agreement would both violate the
prohibition against financial assistance under Rule 1.8(¢) and create an impermissible conflict of interest
in violation of Rule 1.7(a). Accord Hiinois Advisory Op. 06-01 (2006), available at 2006 WL 4584284,
EXHIBIT 6
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Indiana Op. 1 (2005); Kansas Op. 01-05 (2002); North Carolina Op., RPC 228 (1996); Advisory
Commitiee of the Supreme Court of Missouri, Formal Op. 125 (2008) (“Missouri Formal Op.”); Arizona
Op., No. 03-05 (2003); Florida Op, 70-8 (rev. 1993),

111 Counsel for Defendants May Not Seek Indemnification from Plaintiff’s Counsel

Rule 8.4(a) provides that a "lawyer or law firm shall not . . , violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another.”
NY. Prof’l Conduct R. 8.4(2) (2010). In light of our conclusion that plaintiff's counsel may not agree to
hold defendants barmiess for performance of their payment obligations pursuant to a settlement
agraement, it necessarily follows that defendants' counsel may not request such indemnification without
violating Rule 8.4(a), Sge Missouri Formal Op, 125 (2008),

R T T R A

{1} In addition, under Rule 1.15(c), a lawyer is obligated to “promptly notify a client or third person of
the receipt of funds . . . in which the client or third party has an inferest,” ‘o safeguard the funds and to
“promptly pay or deliver to the client or third person as requested by the client or third person the funds .
.. in the possession of the lewyer that the client or third person is entitled to receive.” NUY. Prof’l
Conduct R, L.15(e)(1), (2), (4) (2010), To the extent a lawyer is aware of a Hen or other claim against
settlement funds she receives on behalf of a client, she has an obligation under the Rule fo potify the
interested claimant of the receipt of the finds, 1o segregate and protect the funds claimed, and to pay them
over if the claimant is entitled fo receive them. Seeid.
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Ethics Advisory Opinion 0B-07
Applicable §G Rules of Professional Copduct 1.7; 1.8(e); 2.1

Date: August 22, 2008
Facts

Atlortey A orally setlied an altomobite actident case for & sum exhausing mosl of the Bmits of an inswante policy applicable to the
actident. Atiomney B, the defenes counsel in the case, sent 2 lefler confirming the setttemnent containing the fallowing languaget

.+ You will be spfely responsitie for safisfying any subrogation flen in faver of Medicare andlor Medicait at the fime of
disbursement of fhe setflemen! proceeds. To that end, § need wiitten confimation that you antd your olient will indemnify, defend apd
protect the insurance carier, my law fam, and the Defendant tn the event there Is any clatm or lawsuit by Medicaid antior Medicare
in connection with any subrogated interest thal elither ently may claim to fie setfiement procseds. | would appreciate your
confimaing that understanding for my file by signing and dating this letter apd faxing i ack o me.

This tanguage was not pert of the setilemen negoiiation between the parlles.,

Guestion

Is It unethica! for Attormey A to agree to lanpuage in 8 setliement apgreement obligating ber or her firm io indermny Atlorney B and
his clients for any subrogation llen claims assertet against them with regard {o payment of the setilernent proceeds?

Surmary

An attorney may not agree to serve &s an indemniior pn behaif of her slient 1o protedt refeased pariies in a setlement against fen
ciaims assefled by third pariies regarding settiement proceeds,

Opinton

Whelner the parties have a binding setflernent thel includes the lenguage sei forth above Is a legal question that |5 beyond the
scops of the Commiltes 10 address, Further, the legai obligations to cthers, if any, of & lawyer recelving and disbursing setfiemenl
funds subjes! i or potentially subjedt to & ilen are beyons the scope of the Commities’s suthorily fo address. Ruie 1,15 (a), {d), (e}
and {f), and comment 4 to that rule set 5o the etlical requirements for iawyers when handling the disbursement of dispuied funds
sobject to claims of ihird perties such as medicel providers. Case lew agdresses the lega! liability of eftorneys for faifing lo propery
account for apd disburse setfement funds,

The ethical question posed Is namower may Attomey A etbically agres to serve as an indemnitor of Afloroey B and his clients on
behell of her clilent. She may nol,

The request that Atiorney A indemniy Afterney B and his cllents bs improper for three reasons.

First, &5 pointed oul In Arizona State Sar Ethics Adv, Op, 2603-05, the demend creates 2 polential confict between Atiorney A and
her cfient uncer Rale 1.7, The injured party's medical expenses associated with 2 mstter may be substantial and representa
significant portion of the money obtained by settiemenl or judgimen!. As noted by the Arizona Ban

‘The mere request thet an attormey agres fo ndemnify Releases against Hen clalms creales & potential confiat of inferest bebween
the claimant and the ciaimant's attorney. The attorney's refusel, for ethical reasons, 1o astede 1o such @ demand as a condition of
settiement could preven! the client from effectuating a seftiement that the client otherwise desires.

The insistence upon an attomey's agreement to indemnify as 2 cendition of setifement couid, for example, cause the lewyer o
recommend that the thent refect an offer that wauld be in the dienl's bes! interest bacause § would polentially sxpose the fawyer o
the paymenl of hundreds of thuusands of dollars in llen expenses, of iifigation over such lien expenses.
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Second, even If it a lawyer were peimitied o and was wiling 16 enter intt Such an agreement 1o accept stich & fipancial burden,
aceeplance of suth @ duly might compromise the iswyers exercise of Independent professional judgment In Vioialion of Rule Z.1.

Tird, Rule 1.8 prokibits providing financial assistance to cients wilh cerfain specified excaptions. Fayment of general medical
reatrient, ppalt from Feaiment necessary Lo purstie claims, 15 nof generally permitied. See 8.0, Binics Adv, Ops, 9040, 86-12.
Agreemg to acl as an indemnitor, and hepce ulimate guaranior of payment of & client's medical expenses, &5 2 condifion of
seftiement indirestly provides financial asaisiance Hhal coud nof olherwise be provided directly by the atfomey to the clisnt,

Ofher states considering the issue have found such mdemnity agreements unefhical. Arz. Bfhic Adv. Op. 2003.05, N.C, RPC 228
{Juty 26, 1986), Kan. Ethics Ady. Op. 09-05.
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